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Undocumented | mmigrants Right of
Accessto North Carolina Courts

rticle I of the North Carolina
A State Constitution (“ Declaration

of Rights”) guaranteesthe“ great,
general, and essential principles of liberty
and free government” in this state. Section
One (“ The equality and rights of persons’)
of the Declaration of Rights states, “We
hold it to be self-evident that all persons
are created equal; that they are endowed
by their Creator with certain inalienable
rights, that among these arelife, liberty, the
enjoyment of the fruits of their own labor;
and the pursuit of happiness.”t In order to
ensurethe equality and rights of al persons
in our great state, everyone must have the
right of access to our courts—regardless
of immigration status.

This article will present recent judicial
decisions that concern the rights of an un-
documented immigrant to file civil suit.
Three recent North Carolina appellate
caseswill be discussed, followed by an ex-
amination of the United States Supreme
Court’s decision in Hoffman Plastic Com-
pounds, Inc. v. National Labor Relations
Bd.2Wewill aso consider subsequent cases
applying the legal principlesarticulated by
the Supreme Court in Hoffman.

The Rights of Undocumented

Workers to Prosecute a Civil Suit

The Fourteenth Amendment to the United
States Constitution holdsthat no State shall
“deny to any person within itsjurisdiction
the equal protection of the laws.”3 Simi-
larly, Articlel, Section 19 of the North Car-
olina Constitution mandatesthat “[n]o per-
son shall be denied the equal protection of
thelaws; nor shall any person be subjected
to discrimination by the State because of
race, color, religion, or national origin.”4
These constitutional rights are complicated
by theimmigration laws of our country. In
this section, we will review recent chal-
lenges in North Carolina and across the
United Statesto therights of undocumented

immigrants to institute and prosecute civil
lawsuits.

Within the past decade, North Carolina
experienced atremendous increase in the
number of Latinos (primarily Mexican and
Central American) living, residing, and
working in this state. North Carolinacom-
panies recruited most of these workers,
and brought them into the state under tem-
porary visas. While many Latinos have
proper immigration documents, there are
some workers who are not properly in our
country, and will bereferred to hereinafter
as “undocumented workers.”

Undocumented migrant workers have
contributed to the economic vitality of our
state. They have started to remain in North
Carolina, where they often work and live
alongside the resident immigrant commu-
nity. Like citizens and residents, undocu-
mented workers suffer personal injuries
and property damage, injuries on the job,
discrimination in employment, and civil
rights violations. However, their immigra-
tion status leaves them particularly sus-
ceptibleto abuse and reluctant to havetheir
injuries addressed in our courts of law due
to fears of incarceration and deportation.>
In recent years, North Carolinaemployers
have challenged the rights of undocu-
mented workers to receive workers com-
pensation benefits for on-the-job injuries.

Thefirst challenge occurred in the mat-
ter of Riverav. Trapp.¢ In Rivera, theplain-
tiff was an 18-year-old male roofer from
Honduras who spokelittle English and did
not possess an INS “green card” or Social
Security number. In January of 1997, a
forklift carrying the plaintiff collapsed, and
he fell from the third story of a home that
wasbeing repaired. Mr. Riverasustained a
fracture of hisleft radiusand contusionsto
his abdomen and chest. He was given a 10
percent permanent partial impairment rat-
ing of hisleft arm and directed to refrain
from heavy lifting.
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The Industrial Commission subse-
quently determined that the plaintiff was
entitled to temporary total disability bene-
fits. The employer appealed the award and
argued on appeal that the plaintiff was not
entitled to temporary total disability bene-
fits because he lacked earning capacity as
an undocumented worker. The North Car-
olina Court of Appeals rejected the argu-
ment and held “that the General Assembly
sought to includeindividualslikethe plain-
tiff under the protections of the Workers
Compensation Act.”?

A couple years later, a broader chal-
lenge was made in the case of Ruizv. Belk
Masonry Co. Inc.8 In Ruiz, the plaintiff was
an undocumented worker who presented
afalse Social Security card and 1-9 form
(Employment Eligibility Verification) to

disability benefits for an undocumented
worker. In Gayton v. Gage Carolina Metals,
Inc., the plaintiff was an undocumented
worker who presented afalse Social Secu-
rity card and afalse resident alien card to
his employer.1t

In May 1997, the plaintiff suffered two
herniated central discs while moving a
pallet on the job. The defendant-employer
accepted the plaintiff’s workers compen-
sation claim and began paying him tem-
porary total disability benefits. In April
1998, the defendant-employer discovered
the plaintiff’sillegal status while attempt-
ing to find the plaintiff suitable outside em-
ployment through a vocational rehabilita-
tion specialist. The defendant-employer
was unable to locate a suitable job for the
plaintiff, and thereafter filed an application

fike oitizans ang residents, sndocimenied Workers suifer
PEFSSal fnes and properl)y dainage . a0 S Rgits
Visialions, However, thelr fnmigialion stalus leaves et
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his construction employer. In the fall of
1997, the plaintiff fell 70 feet from afork-
lift onto aconcrete floor whileworking. He
sustained a traumatic brain injury, kidney
contusion, and several fractures.

The Industrial Commission awarded
the plaintiff permanent and total disabil-
ity benefits, and the employer appealed. On
appeal, the employer argued that the plain-
tiff was not entitled to any benefits because
he was an illegal alien. The employer fur-
ther argued that the federal Immigration
Reform Control Act of 1986 (IRCA) pro-
hibited the employment of illegal aliens
and pre-empted the state workers com-
pensation laws.® The North Carolina Court
of Appeals rejected both arguments, and
held that “federal law prohibiting the hir-
ing of illegal aliens does not prevent ille-
gal aliensfrom being included in the North
Carolina Workers Compensation defini-
tion of ‘employee, nor does federal law
prevent illegal aliens, based solely on im-
migration status, from receiving workers
compensation benefits.” 10

One month after the Ruiz decision, the
North Carolina Court of Appealsexamined
the appropriate workers compensation
standard for terminating temporary total

to terminate his workers compensation
benefits. The Industrial Commission de-
nied the application, and the defendant ap-
pealed, arguing that the plaintiff’sillegal
work status constituted a constructive re-
fusal to perform vocational rehabilitation.
The Court of Appeals held as follows:

[Itisthe employer’sburden to produce
sufficient evidence that there are suit-
ablejobs plaintiff is capable of getting,
“but for” hisillega aien status. Until the
employee reaches this “but for” situa-
tion, the employer may perform any
vocational rehabilitation to place em-
ployee in a position where if the em-
ployee were a legal alien he could be
employed. This vocational rehabilita-
tion may even include helping the em-
ployee take stepsto obtain proper autho-
rization forms. However, we reiterate
that the employe€sillegal alien status
isthelast step for consideration. An em-
ployer still has the burden of returning
the employeeto a state where“ but for”
the illegal status, the employee could
obtain employment.12

The Court affirmed the decision of the
Industrial Commission finding that the

“[d]efendants never conclusively identified
a specific job that ‘but for’ plaintiff'sille-
gal alien status he could return to suitable
work that met plaintiff’s work restric-
tions" 13

The Rivera and Trapp decisions were
victories for immigration advocates and
plaintiffs counsel. The decisions clearly
allow undocumented workers to receive
workers compensation benefits on equal
footing with other workers in this state.
The Court'sopinions also forestalled chal-
lenges in other aspects of North Carolina
civil law to therights of undocumented im-
migrants to seek redressin the courts. 4

However, the Gayton decision also was
avictory for employers and defense attor-
neyssinceit establishes that the immigra-
tion status of an employee/plaintiff may be
relevant in the vocational rehabilitation
context. Therelevancy islimited to theis-
sue of suitable employment for an injured
party, and it is not pertinent to an exami-
nation of the party’s general right to work-
ers compensation benefits. The relevancy
of immigration status should also be lim-
ited in a personal injury action to casesin
which the defendant has a legitimate de-
fense to a plaintiff's claim of permanent
disability causing a future loss of earn-
ings.B5 It isreasonabl e to anticipate further
challenges to the legal rights of undocu-
mented immigrantsin North Carolina.

Hoffman Plastic Compounds, Inc. v.
National Labor Relations Board
Efforts have a so been undertaken nation-
aly to limit the rights of undocumented
workers to obtain redress through the ju-
dicial system. The most significant U.S.
Supreme Court decision within the last
couple of yearsoccurred in Hoffman Plas-
tic Compounds, Inc. v. National Labor Re-
lations Bd.16

In May of 1988, Jose Castro was hired
by Hoffman Plastic Compounds after he
presented documents verifying that he was
alowed to work in the United States. In De-
cember of 1988, a union organizing cam-
paign began at the Hoffman Plastics plant.
Castro and several other employees sup-
ported the organizing campaign and dis-
tributed authorization cardsto co-workers.
One month later, Hoffman Plastics laid off
Castro and other employees who were en-
gaged in union organizing activities.

JUNE 2004 = Trial Briefs 11



UNDOCUMENTED IMMIGRANTS' RIGHT OF ACCESS TO NORTH CAROLINA COURTS

In January 1992, the National Labor
Relations Board (NLRB) found that Hoff-
man unlawfully laid off Castro and three
other employees in violation of the Na-
tional Labor Relations Act. The Board or-
dered Hoffman to cease and desist from
further violations of the NLRA, post ade-
tailed notice regarding the remedial order,
and offer reinstatement and back pay tothe
four workers. In June 1993, a hearing oc-
curred before an administrative law judge
to determine the amount of back pay owed
to each employee. At the hearing, Castro
testified that he was born in Mexico, and
that he had never been legally admitted to
or authorized to work in the United States.
Based on this testimony, the Board de-
clined to award back pay or reinstatement
to Castro on the grounds that such relief
would be contrary to Sure-Tan, Inc. v.
NLRB and in conflict with the IRCA.Y

In September 1998, the National L abor
Relations Board reversed the order of the
administrative law judge with respect to
the award of back pay. The Board calcu-
lated the back pay award from the date of
theillegal termination until the date of the
administrative hearing, when Hoffman
learned of Castra's undocumented status.
The Federal Court of Appealsfor the Dis-
trict of Columbia enforced the Board's or-
der after hearing the matter before apanel,
and en banc. The United States Supreme
Court was then asked by Hoffman Plastic
Compounds to review the order of the
Board awarding back pay to Mr. Castro,
the undocumented worker.

On March 27, 2002, the Supreme Court,
in a5-4 decision, reversed the judgment of
the Court of Appealsenforcing the order of
the NLRB. The magjority opinion waswrit-
ten by Chief Justice Rehnquist, and the dis-
senting opinion was written by Justice
Breyer. The mgjority was primarily con-
cerned with the interplay between the
award of back pay to an undocumented
worker, and the dictates of the IRCA. The
Court stated that “ awarding back pay to il-
legal aliens runs counter to policies under-
lying IRCA, policies the Board has no au-
thority to enforce or administer.”18 The
Court further stated that “[t]hereisno rea-
son to think that Congress nonetheless in-
tended to permit back pay where but for an
employer’sunfair labor practices, an alien-
employee would have remained in the

United States illegally, and continued to
work illegally, all the while successfully
evading apprehension by immigration au-
thorities. Far from ‘accommodating IRCA,
the Board's position, recognizing employer
misconduct but discounting the misconduct
of illegal alien employees, subvertsit” 9 In
sum, the majority held asfollows,

Wetherefore concludethat allowing the
Board to award back pay toillegal aliens
would unduly trench upon explicit statu-
tory prohibitions critical to federal im-
migration policy, asexpressedin IRCA.
It would encourage the successful eva
sion of apprehension by immigration au-
thorities, condone prior violations of the
immigration laws, and encourage future
violations. However broad the Board's
discretion to fashion remedies when
dealing only withthe NLRA, it isnot so
unbounded asto authorizethis sort of an
award.0

The dissenting opinion examined thein-
terplay between the order of the NLRB and
IRCA in an opposite manner. The dissent
concluded that the Board's limited back
pay order “reasonably helps to deter un-
lawful activity that both labor lawsand im-
migration laws seek to prevent.”2 Justice
Breyer expressed concerns over the rami-
fication of the mgjority’s decision, rhetor-
ically asking the following questions:

What isto happen, for example, when an
employer hires, or an alien works, in vi-
olation of these provisions? Must the
aienforfeit al pay earned? May theem-
ployer ignore the labor laws? More to
the point, may the employer violate
thoselawswith impunity, at least once—
secure in the knowledge that the Board
cannot assess a monetary policy 722

The dissent then concluded that the ma-
jority’s decision undermined, rather than
enforced, immigration policy stating,

To deny the Board the power to award
back pay, however, might very well in-
crease the strength of this magnetic
force [pulling immigrants towards the
United States]. That denial lowers the
cost to the employer of an initial labor
law violation (provided of course that
the only victims are illegal aiens). It
thereby increasesthe employer’sincen-

tive to find and hire illegal-alien em-
ployees. ... [T]heCourt'srule offersem-
ployers immunity in borderline cases,
thereby encouraging them to take risks,
i.e, to hirewith awink and anod those
potentially unlawful aliens whose un-
lawful employment (given the Court’s
views) ultimately will lower the costs of
labor law violations.23

Post-Hoffman Judicial Decisions
Following the Court’s decision in Hoffman
Plastic, there wasimmense concern among
immigrant advocates and employment at-
torneys about the rights of undocumented
workersto recover compensatory damages
as aresult of discrimination by their em-
ployer. Furthermore, there has been addi-
tional concern among attorneys that the
Court’s rationale in Hoffman might be ap-
pliedto other areas of thelaw (i.e., tort law,
civil rightslaw, etc). We will next examine
recent decisions across the United States
applying Hoffman in non-NLRA cases.

Floresv. Albertson’s, Inc. was afederal
classactionlawsuit in which employeejan-
itors asserted claimsfor unpaid wages (min-
imum wages and overtime premiums) un-
der the Fair Labor Standards Act (FLSA)
and various common law torts.24 The de-
fendants sought to compel the discovery of
documents reflecting the immigration sta-
tusof theplaintiffs. The U.S. District Court
for the Central District of Californiaheld
that the plaintiffs immigration status was
not relevant in aFL SA action, and that the
production of the documentswould have an
interrorem effect upon undocumented class
members.

Zeng Liuv. Donna Karan Int’l involved
aclassof Chineseimmigrant workerswho
brought an action against the employer un-
der FLSA to recover unpaid wages.2s The
employer requested the right to conduct
discovery concerning theimmigration sta-
tusof theplaintiffs. The U.S. District Court
for the Southern District of New York held
that evidence of workers immigration sta-
tuswas not relevant in aFL SA action, and
any probative value was outweighed by the
risk of injury to the plaintiffs—namely, the
danger of intimidation and the danger of
destroying the cause of action, which
would inhibit plaintiffs in pursuing their
rights. The Court'srationalein Liu was ex-
tended within the Southern District of New

12 Trial Briefs = JUNE 2004



UNDOCUMENTED IMMIGRANTS' RIGHT OF ACCESS TO NORTH CAROLINA COURTS

York to prevent the discovery of immigra-
tion statusfor claims asserted by anon-cit-
izen under the Alien Tort Claims Act for
trafficking, involuntary servitude, falseim-
prisonment, and labor violations.26

InSnghv. Jutla& C.D. & R'sQil, Inc.,
the plaintiff, an undocumented worker, was
recruited by the defendant employer to
work in the United States.2” The plaintiff
worked for the employer for three years
and received no compensation. The un-
documented employee then filed a wage
claim and was awarded a judgment. The
parties subsequently settled thewage claim
on May 3, 2001, but on the following day,
the INS arrested and detained the plaintiff.
On March 7, 2002, the plaintiff filed an ac-
tion against the defendant for retaliation
under the FLSA. The defendant moved to
dismiss the action under Hoffman. The
U.S. District Court for the Northern Dis-
trict of California held that the plaintiff’s
claimsunder the FL SA were not barred by
the Supreme Court’s decision in Hoffman.
The Court found that “[p]rohibiting plain-
tiff from bringing this claim under the
FL SA would provide a perverse economic
incentive to employers to seek out and
knowingly hireillegal workers, as defen-
dant did here, in direct contravention of
immigration laws”” 28

In Flores v. Amigon, the plaintiff filed
an action under the FLSA against em-
ployer to recover unpaid overtime premi-
ums.2® Following the filing of suit, the de-
fendant employer sought discovery under
Hoffman of the plaintiff’s immigration
documents, Social Security number, and
passports. The plaintiff moved for a pro-
tective order that was before the Court for
determination. The U.S. District Court for
the Eastern District of New York held that
the principles of law articulated in Hoffman
do not apply to an action under the FLSA
to recover unpaid wages. Hence, the re-
quested documents were not relevant to
the action. Furthermore, any relevancy
was outweighed by the potential for prej-
udice, namely “[i]f forced to disclosetheir
immigration status, most undocumented
aliens would withdraw their claims or re-
frain from bringing an action such as this
inthefirstinstance. Thiswould effectively
eliminate the FLSA as a means for pro-
tecting undocumented workers from ex-
ploitation and retaliation.” 30

Oneyear later, aNew York statedistrict
court judge examined the effect of Hoff-
man upon the amount of recovery for an
undocumented worker pursuing a FLSA
claim. In Ulloa v. AI’'s All Tree Serv,, Inc.,
apro seemployee sued hisemployer under
FL SA for unpaid wages earned over aten-
day period at the rate of $100 per day.3t
The employer did not appear at the small
claims hearing, and the court was left to
determine the amount of damages to
award. The New York state court allowed
“the Plaintiff’s claim for unpaid wages to
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theextent required by FLSA” and “[tjo the
extent that the Plaintiff seekswagesin ex-
cess of minimum wage, hisclaim is disal-
lowed as being based on an employment
contract tainted with illegality” The court
also noted in passing that if the employee
had submitted false documents, then the
Supreme Court’s decision in Hoffman
would require that the wage claim be dis-
allowed in its entirety.32

Martinezv. Mecca Farms, Inc., involved
agricultural workers who moved for class
certification in an action against defendants-
employersfor therecovery of unpaid wages
under the Migrant and Seasonal Agricul-
tural Worker Protection Act (AWPA).33 The

defendants opposed class certification ar-
guing that under Hoffman, the plaintiffs, as
undocumented aliens, lacked standing to
bring action. The U.S. District Court for the
Southern District of Florida held that the
plaintiffs had standing to bring suit under
the AWPA to recover compensation for
work aready performed. The Court alowed
the motion for class certification, and reit-
erated that “[u]ndocumented individuals
have been allowed to represent classes of
deportable aliens!”34

In Cano v. Mallory Mgnt., the plaintiff
suffered personal injurieswhen an electric
meter exploded, and filed anegligence ac-
tion against the owner of the meter, Con
Edison.35 The plaintiff was a citizen of
Costa Rica who had been present in the
United States for 20 years, but could not
produce proof of citizenship or residency.
The owner moved to dismissthe action un-
der Hoffman, arguing that the plaintiff is
an illegal immigrant and not entitled to
seek redress from the courts. The New
York state appeals court denied Con Edi-
son'smotion to dismissthe plaintiff’s com-
plaint based upon his undocumented alien
status, and stated that “[t]he plaintiff’s un-
documented alien status may be presented
to the jury on the issue of lost wages, but
not on the issue of pain and suffering.”36

Escobar v. Spartan Security Service con-
cerned a plaintiff-employee who filed sex-
ual harassment and sex discrimination
claims under Title V11, along with various
common law torts.37 At the time of the al-
leged events, the plaintiff was an undocu-
mented worker, but subsequently gained
lawful statusfollowing histermination from
defendant-employer. The defendant moved
for summary judgment on plaintiff’s Title
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VI claims, arguing that Hoffman precluded
al relief because the plaintiff was an un-
documented worker. The United StatesDis-
trict Court for the Southern District of Texas
held that the Supreme Court’s opinion in
“Hoffman only compelsthe conclusion that
Escobar [plaintiff] isnot entitled to back pay
on hisclaimsunder Title VI, sucharemedy
being foreclosed by the fact that he was an
undocumented worker at the time he was
employed by Spartan. Thus Escobar’'s
claimsfor back pay under Title VII will be
dismissed” However, the Court denied the
defendant’s motion for summary judgment
with respect tothe Title VII claim and other
recoverable remedies.

In Tyson Foods, Inc. v. Guzman, the
plaintiff, an undocumented worker em-
ployed by a sub-contractor, suffered per-
sonal injuries when a Tyson employee ran
into him with aforklift.38 The plaintiff sued
the defendants for negligence and recov-
ered ajudgment upon ajury verdict. The
defendants appealed the judgment of the
trial court and, on appeal, the defendants
cited Hoffman for the proposition that na-
tional public policy, asexpressed by IRCA,
militates against any award of wages as
damages to undocumented alien laborers.
The Texas appellate court held that the
plaintiff was entitled to an award of lost
earning capacity because Texas law “does
not require citizenship or the possession of
immigration work authorization permitsas
a prerequisite to recovering damages for
lost earning capacity.” Furthermore, “[t]he
issue of whether Guzman [plaintiff] isa
United States citizen isimmaterial to the
determination of hisdamagesfor lost earn-
ing capacity.” 30

The appellate state courts of New Jersey
recently examined the applicability of IRCA
and the Hoffman decision to an action
brought by anillegal alien under the New
Jersey Law Against Discrimination [in em-
ployment]. In Crespo v. Evergo Corp., the
plaintiff filed suit against her employer
when shewas not allowed to return to work
after amaternity leave40 The appellate court
found that the plaintiff's claimsarose solely
from her termination, and had nothing to do
with the defendants treatment of her dur-
ing the course of her employment. In addi-
tion, the court found that the plaintiff had
presented afraudulent Social Security card
in order to secure employment. As aresult

of these findings, the New Jersey appellate
court held that the plaintiff was not entitled
to economic damages or non-economic
damages “[i]n light of Hoffman’s strong
enforcement of the policies served by
IRCA .. The case was remanded to the
trial court for the entry of judgment dis-
missing the complaint in its entirety.4:

n summary, defendants acrossthe coun-

try have sought to expand the Supreme
Court’s holding in Hoffman so as to curb
theright of undocumented alienstoinitiate
and prosecute lawsuits. However, the courts
have generally limited the Hoffman deci-
sion and been unwilling to expand its ap-
plication to other areas of law. We should
expect additional challengesduring the up-
coming years to the rights of undocu-
mented immigrants to have access to the
courts of North Carolina. Attorneysinthis
state, both plaintiff and defense counsel,
must continueto ensurethat all persons, in-
cluding undocumented immigrants, have
the right of access to the courts of North
Carolina. Without the right of redressin
the courts, gross abuses will be inflicted
upon undocumented persons to the detri-
ment of our society asawhole. =
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