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I. MEDICAID!

A. Legislative Background of Medicaid’s Rights of Recovery

In 1965, Congress, through Title XIX ofthe Social Security Act, provided for a
program of medical assistance for certain low-income families and individuals. -
Benefits are available based on certain income and assets requirements. Medicaid is a
federally enacted program that is administered on a state-by-state and county-by-county
basis. Because each state administers its own programs, Medicaid programs can vary a
great deal from state to state. In North Carolina, recipients may be eligible for
Medicaid benefits through a number of programs such as Aid to Families with
Dependant Children, Aid to Refugees, Supplemental Aid to the Blind, Infants and
Pregnant Women, and a number of other needs-based categories.

Medicaid’s rights of recovery arise when a Medicaid beneficiary is compensated
by a third party for medical treatment paid by Medicaid. Medicaid has both a right of
subrogation under N.C.G.S. § 108A-57 and an assignment of the beneficiary’s cause of
action under N.C.G.S. § 108A-59. Medicaid’s subrogation right applies to the
proceeds and its assignment right applies to the recovery itself. Recovery under these
sections is the responsibility of the North Carolina Third Party Recovery Section within
the Division of Medical Assistance.

Medicaid is a welfare program and is designed as the payer of last resort. Thus,
as a condition of receiving Medicaid benefits, recipients agree to allow Medicaid to
seek payment from available third party resources on the recipient’s behalf.

! Section I was originally written by Christopher R. Nichols, Esq. of the Nichols Law Firm in Raleigh, NC. Mr.
Mahoney edited and slightly rewrote these sections with Mr. Nichols’s consent.

VIII-1



Like Medicare, failure to reimburse Medicaid will result in a legal claim against
you and possibly your client. The good news is that unlike Medicare, Medicaid limits
its recovery to one-third of the gross recovery obtained in the case. However,
Medicaid does not reduce its claim to pay for attorney fees and costs.

B. Medicaid Lien Practice Pointers

As stated earlier in the introductory portion of this manuscript, Medicaid is a
Federal welfare program administered on a state-by-state basis. In North Carolina,
Medicaid recovery is controlled and administered by the Department of Health and
Human Services, Division of Medical Assistance, Third Party Recovery Section,
Casualty Unit. While you may choose to correspond with the Third Party Recovery
Section by mail, our office frequently utilizes the fax machine to speed the process.

Unlike some insurance companies and governmental agencies, the Third Party
Section often responds faster to fax requests.

Correspondence to Medicaid should be addressed to:

- Third Party Recovery Section
Division of Medical Assistance
2508 Mail Service Center
Raleigh, NC 27699-2508

Or faxed to (919) 715-4725

PRACTICE POINT: The Field Investigators at Medicaid are usually very helpful and
quick in responding to requests. - You should pick up the phone and honestly discus
your case with the field investigator if you think you will have a problem with
insufficient funds. In a way, you can think of the field investigator as an insurance
adjuster, but usually they are more helpful and straightforward. Another thing to keep
in mind is that if you handle a high number of personal injury cases, you will be dealing
with the Field Investigators frequently, so it is best to be on a non-antagonistic level
with them. While they say they have no discretion in "negotiating" liens, the field
investigator will be making the decision as to which medical bills are "causally related"
to the alleged negligence.
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1. Pre-settlement
a. Notice of Medicaid Payments

You are responsible for reimbursing Medicaid if you have “actual notice” of
payments that are subject to recovery from a third party. N.C.G.S. § 108A-57(a). I
strongly suggest that you do not rely on the “actual notice” requirement to avoid
reimbursing Medicaid. See Johnston County v. McCormick, 65 N.C. App. 63, 308
S.E.2d 872 (1983) (holding that a liability insurance carrier was not liable to Medicaid
for failing to enforce its subrogation right absent actual or constructive notice of
Medicaid’s payments). If your client is poor, a child in a poor family, or disabled, there
1s a good possibility that Medicaid has made some form of payment. If Medicaid has
made payment, it will almost always be reflected in the medical bills as either a
Medicaid submission or payment. You, your client, and your malpractice carrier will
probably not be on strong ground claiming “no notice” when the bills reflect Medicaid

payments.

PRACTICE POINT: About 50% of the time Medicaid will contact you before you
contact them. '

b. Requesting Information about Medicaid Payments

Medicaid provides a form to request information about payments that may be
subject to a third party recovery. Once you make your request, unless the medical bills
are extensive and complex, you can expect an answer in about two to four weeks.

c. Auditing Medicaid’s Claim

When you receive the information from Medicaid, review the list of providers
and the amount of payments. Sometimes Medicaid will only send a generalized list of
payments without dates of treatments. You can request that Medicaid send you the
specific print-out of the providers and dates of treatment if you suspect that treatment
unrelated to your client’s case has been included.

Send your audit back to Medicaid, and usually they are very cooperative in
changing the reimbursement amount.
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d. Medicaid’s Reimbursement Formula

Medicaid’s reimbursement formula is simple. Medicaid is to be reimbursed for
100% of its payments but the amount of reimbursement shall not exceed 1/3 of the total
recovery in the case. This includes liability payments, medical payments coverage,
uninsured coverage, and underinsured coverage. Medicaid does not pay for its share of
attorney fees and costs. Additionally, Medicaid has no discretion to waive or reduce its
right of recovery beyond the 1/3 cap.

Examples of Reimbursement Formula:

(1)  Simple Example:

Settlement: +$30,000.00

Attorney Fees: -$10,000.00

Attorney Costs: -$ 2,500.00

Medicaid Payments: $28,000.00

Amount due Medicaid: -$10,000.00 (1/3 of settlement)
Amount to Client: +$ 7,500.00

In the above example you see that Medicaid only gets 1/3 of the settlement but
does not share in the attorney fees or costs.

(2) Medicaid & Medicare Interaction, Part 1:

Things get slightly more complicated when you have Medicare to contend with
as well. Medicare has priority over Medicaid and will not prorate with Medicaid. If
Medicare’s recovery is less than 1/3 of the total settlement, Medicaid can take the rest
up to 1/3 of the total settlement.

Here is an example of how Medicare and Medicaid interact if Medicare’s final
lien 1s greater than 1/3 of the total settlement:

Settlement: +$30,000.00
Attorney Fees: -$10,000.00
Attorney Costs: -$ 2,500.00
Medicaid Payments: $28,000.00
Medicare Payments: $25,000.00
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Amount due Medicare: -$14,585.00

Fees + costs = $12,500 (“Procurement Costs™) or 41.66% of $30,000.00
settlement which reduces Medicare's right of recovery by 41.66% (reduction of
$10,415.00)

Amount due Medicaid: -$ 0.00

Medicaid cannot take more than 1/3 of the total settlement after Medicare takes
its share.

Amount to Client: +$ 2,915.00
(3) Medicaid & Medicare Interactibn, Part 2:

Here is how much Medicaid would take if the Medicare lien amounted to less
than 1/3 of the total settlement:

Settlement: +$30,000.00
Attorney Fees: -$10,000.00
Attorney Costs: -$ 2,500.00
Medicaid Payments: $28,000.00
Medicare Payments: $10,000.00
Amount due Medicare: -$ 5,834.00

Procurement costs = $12,500 or 41.66% of 30,000.00 settlement. Reduce
Medicare payments by this percentage to determine the correct reimbursement amount.
Medicaid’s reimbursement will then be the difference between 1/3 of the settlement and
the amount due Medicare. '

Amount due Medicaid: -$ 4,166.00

Amount to Client: +$ 7,500.00
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(4) Medicaid and Other Medical Providers Interaction:
Under N.C.G.S. § 108A-57, Medicaid will also pro-rate their reimbursement
amount within their 1/3 share with “claims of all others having medical subrogation

rights or medical liens....”

Here is an example of how Medicaid interacts with other medical provider bills:

Settlement: +$30,000.00
Attorney Fees: -$10,000.00
Attorney Costs: -$ 2,500.00
Medicaid Payments: $28,000.00
Dr. Mary Jones: $10,000.00

Amount due Medicaid: -$ 7,368.41

Medicaid can take no more than 1/3 of the total settlement. Medicaid and Dr.
Jones’ bills total $38,000 to be prorated within the 1/3 limitation, or $10,000.00. Thus,
Medicaid and Dr. Jones will get only 26.31% of the amount claimed after prorating.

Dr. Mary Jones: -$10,000.00 (assuming you pay her in full)
Amount to Client: +$ 131.59

PRACTICE POINT: You can significantly reduce Medicaid’s reimbursement if there
are large outstanding balances due to other health care providers. Once Medicaid has
reduced their figure, you can then negotiate with the other care providers so that your
client receives more than $131.59.

2. Post-Settlement Distribution

Once you and Medicaid are satisfied with the final reimbursement amount (after
your audit), and you have accepted a settlement offer on your case, simply disburse the
proper amount to Medicaid per their instructions. You do not have to wait for a final
payment letter if you have previously received notice of all payments. However, you
should always update your figures before settlement if your client has continued to
receive medical treatment that is paid for by Medicaid. ‘
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3. Reduction of Lien

As stated earlier, Medicaid has no authority to waive its right of reimbursement
under State or Federal law. Medicaid has adopted a "hard line" position that they can
not and will not "negotiate" their right of recovery. Medicaid claims they have no
authority to make any reductions in the line other than for medical bills which are not
related to the negligence claimed in the case.

4, Reducing Medicaid’s Payments Based upon Causation Arguments

One method to reduce a Medicaid lien is to prove that the services Medicaid
paid are not related to your claim. The ability to make this argument is often a mixed
blessing because it means that your expert witness did not give you a firm opinion on
causation.

If litigation has not been commenced and you get a “no causation” letter from a
treating surgeon (usually saying that the condition was pre-existing or not proximately
caused by the accident), send the letter on to Medicaid and demand that those medical
bills be taken out of'its list of payments. This will not stop you from arguing causation
to the liability adjuster (within the bounds of ethics) but may reduce Medicaid’s
subrogation claim enough to make a lower settlement offer more attractive than filing
the law suit.

5. Keeping the Money Can Be Dangerous Too

Keep in mind that Medicaid is need-based. If you put too much money in your
client’s pocket, your client may lose his or her Medicaid eligibility. This is very
important to remember when, after the settlement, Medicaid will continue to pay the
costs of long-term medical treatment on behalf of your client. If your client is disabled
according to Social Security, you may be able to protect assets with a Special Needs
Trust. These Trusts are complicated, and if you do not routinely handle Special Needs
Trusts, seek out an attorney who specializes in these matters.

VII-7



C. Can Medicaid be Reimbursed from Proceeds That Do Not Compensate
the Beneficiary for Medical Expenses?

Two cases in 2006 addressed this issue and reached different conclusions. Both
cases are addressed below.

1. Yes, According to the NC Supreme Court

On June 30, 2006, the North Carolina Supreme Court issued a per curiam
opinion reversing, for the reasons stated in Judge Steelman’s dissent, the North
Carolina Court of Appeals’ decision in Ezell v. Grace Hospital, Inc., 360 N.C. 529, 631
S.E.2d 131 (2006). Ezell arose from a medical malpractice action that was filed on
behalf of a minor child by her guardian ad litem.

The complaint in Ezell alleged that the minor child was injured by the negligence
of the physicians and hospital during her birth, and as a result, the child suffered
respiratory distress and ultimately cerebral palsy. The complaint further alleged that
the minor would continue to suffer medical problems for the rest of her life and would
incur ongoing financial damages, including pain and suffering, future medical expenses,
pain and suffering, and diminished earning capacity.

During the pendency of the action, several medical expert depositions were taken
which established that a causal connection did not exist between the alleged negligence
and the cerebral palsy. The plaintiff therefore accepted a settlement of $100,000 and
sought court approval. At the minor settlement hearing, Medicaid presented evidence
that it had made payments on behalf of the minor child totaling $86,840.92. However,
the trial court found that only $8,054.01 was causally related to the alleged negligence.
The trial court therefore approved a distribution of $8,054.01 to Medicaid but made no
findings as to what portion of the settlement proceeds was for the child's other
damages.

Medicaid appealed the trial court’s ruling. On appeal, Medicaid argued that its
right of recovery should not be limited to the amount it paid for medical services caused
by the alleged negligence. The Court of Appeals rejected this argument and held that
N.C.G.S. § 108A-57 limits the State’s right of subrogation to the proceeds resulting
from a person’s injury or death caused by a third party. However, the Court concluded
that the trial court’s finding of a causal relation between the malpractice and the
Medicaid payments was not supported by competent evidence in the record. Ezell v.
Grace Hospital, Inc., 175 N.C. App. 56, 61-63, 623 S.E.2d 79, 82-83 (2005).
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Judge Sanford Steelman dissented from the Court of Appeals’ majority opinion
relying on Cates v. Wilson, 321 N.C. 1, 361 S.E.2d 734 (1987) and Campbell v. North
Carolina Dep’t of Human Res., 153 N.C. App. 305, 569 S.E.2d 670 (2002). The
dissent observed that in Cates, the North Carolina “Supreme Court stated, ‘North
Carolina law [N.C.G.S. § 108A-57] entitles the state to full reimbursement for any
Medicaid payments made on a plaintiff’s behalf in the event the plaintiff recovers an
award for damages.”” The dissent further observed that under Campbell, “it was
irrelevant whether a settlement compensated a plaintiff for medical expenses because
- ‘N.C. Gen. Stat. § 108A-57 does not restrict [Medicaid’s] right of subrogation to a

beneficiary’s right of recovery only for medical expenses.”” Ezell, 175 N.C. App. at
64, 623 S.E.2d at 84.

The dissenting opinion went on to note that North Carolina courts have
consistently rejected the proposition that plaintiffs may “characterize” portions of a
settlement as compensation for medical expenses or pain and suffering in order to
“circumvent [Medicaid’s] statutory lien.” Id., 175 N.C. App. at 65, 623 S.E.2d at 85.

It should be noted that the dissent agreed with the majority opinion, in principle,
on the issue of causation stating that “no [Medicaid] lien would attach to proceeds of a
settlement from an automobile accident for Medicaid payments for unrelated cancer
treatments.” But then, the dissent distinguished the Ezell case reasoning that the
plaintiff’s complaint had alleged damages for cerebral palsy, and that the settlement
was proof that a causal connection existed between the damages alleged and the
compensation received. Thus, Medicaid was entitled to reimbursement for all of its
medical payments, up to 1/3 of the total settlement. Id., 175 N.C. App. at 65-66, 623
S.E.2d at 84-85.

Medicaid appealed the majority’s decision on the basis of Judge Steelman’s
dissent. On appeal, the Supreme Court reversed the Court of Appeals’ decision “[f]or
the reasons stated in the dissenting opinion....” Ezell, 360 N.C. 529, 631 S.E.2d 131
(2006). A petition for rehearing in light of the U.S. Supreme Court’s decision in
Ahlborn (discussed in the next section) was denied on December 15, 2006.
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2. No, According to the U.S. Supreme Court

On May 1, 2006, the United States Supreme Court issued Arkansas Dep’t of
Health and Human Services v. Ahlborn, 547 U.S. 268, 126 S.Ct. 1752 (2006).

In Ahlborn, the plaintiff received Medicaid payments totaling $215,645.30
through the Arkansas Department of Human Services (ADHS) for medical treatment
due to a car accident. In order to receive Medicaid payments, Arkansas law required
the plaintiff to assign ADHS the "right to any settlement, judgment, or award" she
might receive because of the accident, up to the amount Medicaid had paid for her
treatment.

Following the accident, the plaintiff filed a lawsuit and sought damages for
medical expenses, permanent physical injury, future medical expenses, pain and
suffering, lost earnings, and diminished future earning capacity. After several years of
litigation, the lawsuit was settled for $550,000.00. Following the settlement, ADHS
asserted a lien (via a statutory assignment) against the proceeds in the amount of
$215,645.30 - the total amount of the Medicaid payments.

The plaintiff filed a lawsuit in federal court seeking a declaration that ADHS was
not entitled to assert a lien on proceeds that compensated her for damages other than
medical expenses (i.€., pain and suffering, lost earnings). Before the trial court, the
plaintiff and ADHS stipulated that only $35,581.47 of the settlement reimbursed her for
medical payments. The trial court determined that Arkansas law did not conflict with
federal law, that the plaintiff had assigned to ADHS her right to recover medical
expenses, and that ADHS was entitled to recover from the settlement all of the
payments that it made.

- On appeal, the 8th Circuit Court of Appeals reversed. It held that ADHS was
only entitled to the portion of the settlement that represented payments for medical
care. The 8" Circuit therefore ordered Ahlborn to repay $35,581.47 to ADHS.

The United States Supreme Court accepted certiorari to resolve a conflict that
existed between the 8™ Circuit’s decision in Ahlborn and decisions from the state
courts (including Utah and Washington). In a unanimous decision, authored by Justice
John Paul Stevens, the Supreme Court held that the Federal Medicaid laws did not
allow the State of Arkansas to assert a lien on the beneficiary’s settlement in an amount
which exceeded the compensation for medical expenses and the Federal Anti-lien
provision, 42 U.S.C. §1396p, affirmatively prohibited it from doing so. Ahlborn, 547
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